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Preface

Is this the right time for sweeping changes to British Columbia's
Labour Relations Code?

Four years ago, in addressing the question, business leaders
responded:

"In these times of economic uncertainty and layoffs,
changing the Labour Code is a risky proposition."

Suromitra Sanatani
Vancouver Sun

February 2, 1998

"The only focus both business and labour should be having
right now is on how we can jump-start our economy."

Suromitra Sanatani
Coalition of BC Business

Victoria News
April 17, 1998

"... representatives of the Business Council made one
further key recommendation: that given the
deteriorating state of the economy, the Panel should
refrain from recommending any changes to the Code at
this time unless there is consensus among the major
stakeholders to proceed on specific changes.  Since
then, the economic situation in the province has
deteriorated further." (emphasis in original)

Business Council submission
Labour Code Review

Feb 13, 1998

By empirical measures, that call for unity between social partners -
government, labour and business - and stability in labour relations
must be as relevant today.  BC's economic situation is as grave as
it was in 1998 - if not worse. 
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Unemployment remains a serious problem.  Unemployment has
increased from 7.7% to 9.0% in the just the past year.1  Our forest
sector has been decimated by softwood lumber tariffs, and no early
satisfactory solution is foreseen.  British Columbia lost 59,000 jobs
over the course of 2001 due to drops in forestry, logging, and wood
and products manufacturing.2 

Economic growth is in a tailspin.  In 1998, the provincial economy
grew by 1.7%.  The economic growth rate in Gross Domestic
Product for BC in 2001 was 0.7% and for 2002 is projected at
0.6%.3 

Moreover, the economic evidence doesn't indicate a pressing need
to curb employee rights in order to overcome any disadvantage in
competitiveness.  

The recent KPMG study of business costs in North America,
Europe and Japan4 found Canada enjoyed the lead in
competitiveness amongst all these countries.

The report noted that labour costs were the key component in all
jurisdictions while taxes represent the second-largest location-
sensitive cost.

A comparison of major cities shows that the 7 BC cities included
in the survey enjoyed an average 12 to 15% cost advantage over
US cities in the Pacific region.  BC cities compared favourably
with the lowest cost jurisdictions of Europe cited in the study and
enjoyed a significant competitive advantage over Japanese cities of
as much as 30%.  The results of the study also showed that the
perceived cost advantage of Alberta is probably overblown in the
minds of British Columbians with the cost of doing business in BC
cities in the same range, but a few percentage points higher. (As a
matter of interest, Chicoutimi, Quebec had the lowest costs of any
Canadian city.)

                                           
1 Statistics Canada Labour Force Survey News Release - April 5, 2002
2 Statistics Canada Labour Force Survey News Release - March 8, 2002
3 BC Ministry of Finance News Release - Nov. 22, 2001
4 KPMG LLP "Competitive Alternatives" - 2002
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However, competitiveness isn't just a function of business costs.  A
climate of stability and co-operation are key factors in improving
competitiveness.

There is little doubt that labour relations has already entered a
period of instability in British Columbia.  The radical restructuring
of the public sector - enabled by an unprecedented tearing up of
collective agreements - coupled with government promises to cut
employment standards protections, workers' compensation
benefits, and workplace health and safety regulations, are
contributing to growing tensions in the workplace.

The current Minister of Skills Development and Labour and the
Deputy Premier have both indicated they believe their government
should seek stability and cooperation in the interests of labour
peace.

"We’re not looking for a war with labour, we are looking
for an opportunity here to improve the economic climate in
B.C." 

Labour Minister Graham Bruce
Vancouver Sun

August 16, 2001

"It’s time for some labour stability in British Columbia
that’s going to make us competitive and that means being
centrist, being fair…"

Christie Clark, Liberal MLA
CBC Radio

January 29, 2001

At this point in time, we suggest that it is vital for government to
focus on bridging the growing gap between business and labour,
and between labour and government, rather than driving forward
with an agenda sure to increase tensions and strife in BC's labour
relations environment, and in our communities.
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We urge you to take the proper and reasoned path at this juncture.

In the circumstances, we recommend the path of stability - that no
B.C. Labour Relations Code changes be made for the next twelve
months.

We further recommend that any proposed changes be considered
by a Section 3 committee comprised of a labour relations expert
from the labour side, one from the employer side, and a respected
neutral, with a mandate to develop a broad consensus on future
directions for labour relations law in British Columbia.  

SUBMITTED ON BEHALF OF
THE B.C. FEDERATION OF LABOUR

______________________________
JIM SINCLAIR
President

______________________________
ANGELA SCHIRA
Secretary-Treasurer
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Introduction

The affiliated unions to the British Columbia Federation of Labour
(BCFL) represent 450,000 working men and women employed in
various undertakings in every sector across the province. 

This submission reflects a broad consensus amongst our affiliates
and has been endorsed by other British Columbia unions including
the B.C. Teachers' Federation, the Pulp Paper and Woodworkers
Canada, the B.C. & Yukon Territory Building Trades Council and
the Teamsters Joint Council.  It is on behalf of close to 600,000
British Columbians that we make this submission to the Minister.

Given the number and scope of the proposals included in the
discussion paper, and the limited time we have been provided to
provide input, this paper can no more than "skim the surface" in
commenting on these proposals.  Therefore, our comments are in
summary form, and do not do justice to the research and analysis
that could be relied on in considering these proposals.

The Government's Record:
A Broad Attack On All Workers' Rights

The proposals in the "Review of Labour Relations" cannot and
should not be considered in isolation.

They represent part of a larger government agenda that seems
intended to create a Third World workplace reality - minimal
public protections of employee rights and interests with little
enforcement, and a weakened ability for workers to organize to
improve conditions through collective bargaining.  Any fair
examination of the present government's actions and future agenda
regarding BC's labour force leads to one conclusion - that the core
element of this government's economic policy is to reduce the
wages and benefits of private and public sector wage-earners. 

This context is an important one.  While many in the public may
believe the government's labour agenda is aimed primarily at
extracting concessions from public sector workers, a broader
analysis shows that the government agenda is far reaching in terms
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There is a history of strong public support for reviewing the
Code through a Section 3 review process.

Leaders of the BC Liberal Party have frequently made clear their
support for reviewing the Code according to the process provided
in Section 3.

• "We need to scrutinize each and every one of those to see how
they, not as individual changes, are going to affect the labour
relations climate and the economy of the province, it's
important that we do that." 

G. Farrell-Collins
Hansard, October 28/92

on proposed Labour Code changes

• "To the Minister of Labour: why is he ramming these changes
down the throats of British Columbians before workers and
business have had any say in those changes? … in the interest
of fair play, will the minister shelve the planned legislation,
today strike a committee under that section 3 and conduct a
review that all interested parties can contribute to?" 

Liberal Labour Critic Jeremy Dalton
to Minister John Cashore

On changes to the Labour Code
June 23, 1997

• "A Liberal government will consult broadly in rewriting the
labour code." 

Liberal policy statement
"Solutions For the 1990's and Beyond"

These comments appear to be consistent with some of the key
goals and objectives expressed by the Liberal Party and the Liberal
government :
 
• To be "the most open, accountable and democratic government

in Canada." 
Goal 2 - page 7

BC Government Strategic Plan
2002/2003 - 2004/2005
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• "We can revive the spirit of democracy" and "we will act
boldly and decisively to open up government." 

Gordon Campbell
Introduction to New Era Platform

May, 2001

Employers and labour, as well as neutral labour relations
professionals in the labour relations community have also
expressed support for the Section 3 process.  In its 1998 report, the
Section 3 Committee of Special Advisers noted at page 28: 

"A number of the oral and written submissions directly
addressed the role and scope of the Section 3 process itself.
To the extent that we could find any consensus at all, it was
that many of the parties who made submissions before us
supported the Section 3 process as the appropriate
mechanism for reviewing and amending the Code.

It was mostly employers who provided written submissions
touching on the scope of the Section 3 process.  Those
submissions urged us to ensure further research and
analysis be conducted on the social and/or economic impact
on the province of any Committee proposal.  For example:

'In seeking to fulfil this mandate, the Panel should
adopt procedures that encourage serious and
productive discussion among those who are most
directly affected by our province's labour relations
laws and policies.  In order to facilitate such
discussions, we suggest that the Panel identify
concrete topics on which evidence can be gathered
and input can be sought.  Where practical, we
believe that the Panel should either be prepared to
undertake serious empirical studies that can be used
to evaluate the impacts of current practices, or be
prepared to recommend that such study be
undertaken before change is initiated.'" 

(Coalition of BC Business,
Submission L-58, p5.)"



13

The group representing neutral arbitrators made a similar point in
addressing this issue:

"In conclusion, we would again like to emphasize that the
government must take a neutral and consultative approach in
the labour relations arena....
We feel this can only occur if the government is perceived as
genuinely sensitive to the interest of both parties." 

Arbitrators Association
 submission to Section 3 Review Committee

1997

The perception of the fairness of the process has also been cited by
employer advocates as an essential part of reducing the disruptive
effect of legislative change on labour relations:

"Labour legislation can be particularly disruptive if the
balance of the relationship between management and labour is
dramatically altered and also if the process of legislative
change is perceived as inequitable." 

Business Council of BC Submission
Labour Code Review

March 30, 1992

Comments On The Substance Of The
Proposals

In discussing these proposals, government and the public must
consider them in the context of the history, the nature of labour
relations, and most importantly, in light of the fundamental
freedoms of workers.

The right to organize and negotiate employment contracts
collectively is not a privilege extended to workers.  It involves the
exercise of fundamental citizen freedoms - freedom of association,
freedom of expression, and freedom of assembly.

For the past two centuries, employers have sought to interfere with
and repress these freedoms, in order to erode the bargaining power
of workers.
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For most of the 19th century, the Crown aided employers with laws
that imposed harsh penalties (including hanging) on workers who
attempted to form unions for collective bargaining.  By the latter
part of the 1800's, many of these laws were repealed, leaving
workers free to organize and employers free to interfere.

Alarming conflicts followed as employers engaged in bitter fights
to prevent their employees from organizing for collective
bargaining.  Spies, provocateurs, and private police forces were
used to suppress unions.  Workers resorted to strikes just to force
employers to agree to negotiate wages and working conditions
with their chosen union bargaining agents.

Modern labour law grew out of the need to stabilize labour
relations between these two parties by balancing the interests of the
parties in conflict, and promoting conflict resolution through
mediation and arbitration.  Moreover, government recognized that
unionization and collective bargaining lifted wage-earners from
poverty - a desirable public objective that is just as relevant now.

Today's reality is not significantly different.  Workers still seek to
organize.  Employers still try to suppress employee efforts to
unionize using traditional methods - spies, union-busting
consultants, and strikebreakers - mixed in with new techniques like
video surveillance and electronic eavesdropping.

A current McMaster University study of employee organizing in
British Columbia from 1997 to 1999 provides some useful insight
into the present state of affairs.  In preliminary results of a survey
of 467 cases, the researchers reported on the tactics being used to
oppose union organizing:

• In about one-fifth of the cases, employees are fired for
union activity - most frequently in construction.

• Employers hire anti-union consultants in one-half of the
cases.

• Anti-union employee committees are formed by the
employer in one-quarter of the cases.
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• In one out of three cases in the private sector, employers
threaten to close if employees unionize.

• Employers in one-third of the cases forced employees to
attend meetings where the employer campaigned against
the union.

• In 14.5 percent of the private sector cases, employers
offered bribes to gain votes against the union.

• In one-quarter of the cases, employers distributed anti-
union leaflets at work.

Moreover, it is important to remember that this snapshot was taken
before the Liberal government required a ballot in every single
case, opening up greater opportunity for employer interference.
Extensive research confirms that these activities escalate in the
period between the application for certification and the vote.

Employer interference in union formation is readily apparent today
as it was one hundred years ago.  It is probably the worst kept
secret in labour relations

The Vancouver Sun reported on this reality in a story that appeared
on June 27, 1997.  In that story, the Sun reported on a meeting of
the Independent Contractors and Businesses Association (ICBA)
contemplating Labour Relations Code changes being discussed.
In the story, the Sun quoted ICBA representative Phillip Hochstein
lamenting that proposed Code changes would make it  "nearly
impossible for ICBA contractors to stage-manage decertifications."

Rather than giving greater scope for employers to interfere in, and
evade collective bargaining, we believe it is time government
cracked down on employers and acted effectively in law, policy
and enforcement to curb these undemocratic practises.

This would be consistent with Canada's international treaty
obligations.  As a signatory to ILO Conventions, Canadian law
must:
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"take all necessary and appropriate measures to ensure that
workers and employers may exercise freely the right to
organize."5

Instead, this government has put forward a series of proposals
designed to restrict employee freedoms even further, and give
employers greater latitude to defeat or circumvent employee
desires for collective bargaining. 

1. Definition of Picketing

This issue has been the subject of numerous discussions involving
the Ministry, Federation representatives and employer groups since
the Supreme Court of Canada struck down the existing definition
of picketing in the Kmart decision6 in 1999, ruling the Code
violated employees' freedom of speech guarantees by unduly
restricting activities outside employer premises.

In this decision, the Court assessed a key question:

"Do ss. 1, 65 and 67 of the Code limit freedom of
expression as little as reasonably possible in order to
achieve the legislative objective?  'The impairment must be
`minimal', that is, the law must be carefully tailored so that
rights are impaired no more than necessary' (RJR-
MacDonald, at para. 160)."

Taking the Court's advice, we think the legislative changes made in
response to the Kmart decision should be "carefully tailored so that
rights are impaired no more than necessary ".  This test should be
applied to any new definitions proposed in this section.

The government proposes to address this problem by two changes:

                                           
5 TITLE C87 Freedom of Association and Protection of the Right to
Organise Convention, 1948 REF Convention concerning Freedom of
Association and Protection of the Right to Organise

6 U.F.C.W., Local 1518 v. Kmart Canada Ltd., [1999] 2 S.C.R. 1083
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• restoring a slightly amended version of the previous
definition of picketing that would specifically exclude
"consumer leafleting", (the language of the definition is not
included in the discussion paper), and

• introducing one of two options for a definition of
"consumer leafleting."

In describing stakeholder views on these proposals, the discussion
paper author states:

"Labour representatives, in discussions last year,
advocated a more expansive definition of consumer
leafleting."

This is not an accurate representation of our views.  We advocate a
less restrictive definition of picketing as the most consistent way to
satisfy the Court's objection.

Initially, we proposed an amendment to the previous definition of
picketing to recognize there were limits on the Board's power to
regulate activities other than traditional picketing. At the same
time, we supported the continuity of the prior definition of
picketing in order to maintain certainty in the labour relations
environment.

In later discussions, the Ministry indicated that it preferred the
discussion focus on two options similar to those set out in the
paper.

Assessing this proposal to restore the original language, we find it
problematic that we would return to a definition of picketing that
would ultimately conflict with either proposed definition of
consumer leafleting.  And either option results in the overly
expansive definition of picketing remaining essentially untouched.  

Excluding only the specific act of "consumer leafleting" does not
reflect the fact that there is a range of protected expressive activity
that falls outside the parameters of picketing.  In our view, this
approach fails the minimum impairment test called for by the
Court.
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Option 2 is clearly unacceptable for several reasons.

1) This option attempts to apply some of the Court's
reasoning, but it appears to be based on a misreading of the
decision.  It is important to accurately understand the
Court's decision in order to judge any options, since Option
2 draws heavily on the text of a paragraph of the Court
decision which states:

"In deciding whether the consumer leafleting activity in
question is acceptable, it will be important to determine
whether consumers are able to determine for themselves
what course of action to take without being unduly
disrupted by the message of the leaflets or the manner in
which it was distributed. Consumers must retain the ability
to choose either to stop and read the material or to ignore
the leafleter and enter the neutral site unimpeded." 

In the next sentence, the Court described the circumstances
of the leafleting activity in the case before them:

"In this case, the leafleting conformed with the
following conditions: (i) the message conveyed by
the leaflet was accurate, not defamatory or
otherwise unlawful, and did not entice people to
commit unlawful or tortious acts; (ii) although the
leafleting activity was carried out at neutral sites,
the leaflet clearly stated that the dispute was with
the primary employer only; (iii) the manner in
which the leafleting was conducted was not
coercive, intimidating, or otherwise unlawful or
tortious; (iv) the activity did not involve a large
number of people so as to create an atmosphere of
intimidation; (v) the activity did not unduly impede
access to or egress from the leafleted premises; (vi)
the activity did not prevent employees of neutral
sites from working and did not interfere with other
contractual relations of suppliers to the neutral
sites. Leafleting which complied with these
conditions would normally constitute a valid
exercise of freedom of expression carried out by 
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lawful means, yet it would be prohibited by the
impugned legislation."  (Emphasis added)

The employer proponents of Option 2 - which incorporates
the concepts of points (i-iii) and (v) - would argue that
drawing in these concepts is the best way to define
consumer leafleting.  

Instead, we suggest this proposal stems from a misreading
of the decision.  In our view, the Court was only observing
that the conduct in question would normally constitute a
valid exercise of freedom of expression carried out by
lawful means (i.e., that it would not constitute an offence or
tort under any other law than the impugned definition in the
Code).  We do not believe these were put forward as a
prescription for determining whether an activity constituted
consumer leafleting for the purposes of the Code.

2) Option 2 tries to confine the range of permitted expressive
activities to a method of written communication, and the
only permitted purpose is to promote a consumer boycott.
This runs counter to the very intent of the Court in striking
down the original definition, as it again attempts to unduly
narrow the range of permitted activities.

3) In order to apply this definition, the LRB would have to
range far beyond its own expert jurisdiction in labour
relations to decide other legal matters. The determinations
that might be made under Sections "b." and "c." are matters
generally determined by the Board, but the other
requirements would require judgments in a number of areas
outside the Board's area of expertise:

i) Is the written information libelous, obscene, or hate
literature?

ii) Does the information mislead or defame, or
encourage or entice unlawful or tortious acts?

4) The definition could not be applied to instances where the
expressive activity had another legitimate purpose, such as
shareholder divestment.
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This issue deserves much greater consideration, taking into
account recent related Supreme Court decisions such as
R.W.D.S.U., Local 558 v. Pepsi-Cola Canada Beverages (West)
Ltd., (2002-01-24) SCC , affecting secondary picketing, and
Allsco Building Products Ltd. v. U.F.C.W., Local 1288P, [1999] 2
S.C.R. 1136, another important decision regarding the distinction
between picketing and leafleting.

2.  Definition of Manager

A number of "managers" who are members of our affiliated unions
have expressed concern that this proposal seeks to benefit
employers at the expense of their freedom of association.

This is of special concern to many mid and lower level
"management" workers.  On one hand, they see this government
entertaining employer proposals arguing the definition of manager
should be expanded in the Employment Standards Act in order to
exclude them from coverage.  They turn to the Labour Relations
Review and find that employers also want them to be deprived of
their right to collective bargaining.

Yet, it is difficult to comment on the discussion paper proposal due
to the vagueness in the nature of the proposal, and absolute lack of
reasoned justification.

In discussion of this issue, the paper's author writes:

"Concerns have been raised that in recent years, the LRB
has reduced the scope of manager functions to include only
supervisors who have the right to hire and to fire
employees."

No evidence or case citation is presented to validate this allegation
or illustrate the nature of the problem.

Board policy indicates the Board will not include an employee
because the person performs the functions of a manager or
superintendent, or because the person is employed in a confidential
capacity related to labour relations or personnel.
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To the best of our knowledge, the LRB continues to rely on its
leading case on the issue of management exclusions, Highland
Valley Copper, BCLRB No. B289/98 in deciding whether a
supervisor should be excluded.

In that case, the Board stated three factors used to determine
whether there is a potential for conflict of interest that should result
in the exclusion of a manager:
 

(1) discipline and discharge; 
(2) labour relations input; and, 
(3) hiring, promotion and demotion. 

Where these factors show a potential conflict of interest, then the
individual is excluded as a manager.

The option for discussion in this section is equally vague:

"It has been suggested that persons who are integrated into
a “management team” and not just those who hire/fire,
should be excluded from the bargaining unit."

First, the term "management team" has virtually no meaning.
What additional or different ways of determining these exclusions
are being proposed? 

What valid objective is being pursued here - or is it just a drive to
exclude even more workers from the right to join a union?

The government should treat this proposal very carefully, in light
of the fact that changes in this area may be open to Charter
challenge if the result is to further deprive more managers of their
freedom of association.  In the recent case of Dunmore v. Ontario
(Attorney General), the Supreme Court overturned the Ontario
government's exclusion of farmworkers from the Ontario Labour
Code.  This decision is of interest at this point, because it forces us
to examine the purpose of this proposed action:

"Without enunciating a constitutionally valid reason, one
cannot countenance a breach of a Charter guaranteed
fundamental freedom on grounds which appear to be based
on a policy geared to enhance the economic well-being of

http://www.lexum.umontreal.ca/csc-scc/cgi-bin/#nqlref56
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private enterprises. The government is entitled to provide
financial and other support to agricultural operations,
including family farms. However, it is not open to the
government to do so at the expense of the Charter rights of
those who are employed in such activities, if such a policy
choice cannot be demonstrably justified."

What is the justification for the new restrictions employers seek on
employee rights?

3.  Purpose of the Code (Section 2)
The proposal to amend Section 2 has far-reaching implications for
labour relations law and collective agreements in every sector.

Most importantly, the change here will allow the state to interfere
in all collective agreements, even if the two private signatories are
in agreement.

The purposes section of a statute is used to guide its interpretation.
When there are choices to be made regarding interpretation of the
law, or the exercise of the adjudicator's discretion, adjudicators are
supposed to be guided by the Purposes section.  

Changes to the Purposes section inevitably bring more uncertainty
to the labour relations climate.  These changes frequently have
important "ripple effects," and sometimes, significant unintended
effects.

The government proposes a number of significant changes to the
labour relations regime in considering these proposed changes to
Section 3.

a) The obligation to ensure consistency with the "purposes"
would be increased.   

Instead of having regard to the purposes of the Act as policy
principles and objectives, those exercising its powers would
have to ensure that every action or decision was consistent with
each of its requirements.
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This change would reduce the flexibility of the Labour
Relations Board and arbitrators in an attempt to tightly bind
them to a "checklist" approach, limiting their ability to give
proper weight to other factors or fashion compromises that may
be essential to a fair result.  This seems contradictory to two of
the review's stated goals of flexibility and fairness.

b) Private arbitrators would be required to apply these
"standards" to their decision making.

Arbitrators are "other persons exercising authority conferred by
the Code" and derive their powers and perform duties
conferred and imposed upon them by the Code.

The extension of the application of the purpose clause to the
work of an arbitrator in adjudicating existing privately
negotiated collective agreements offends basic principles of
fairness and equity.

Effectively, this can be described as ripping up all existing
contracts - including the private sector - since the amended
statute would impose new standards of interpretation on private
contracts negotiated under different assumptions.

This proposal is an odious and insidious attempt to intervene in
private contracts.

c) The addition of the proposed Subsection 2(1)a) recognizing
"the rights and obligations of employees, employers and
trade unions." 

This amendment will introduce a broader scope of factors that
must be considered in decision making.    The paper makes no
explanation of any problem this is intended to fix, and offers no
clarification of how these factors might be applied in the course
of the administration of the Code, or an arbitrator's
adjudication of a grievance dispute arising from a collective
agreement.

It also appears to expand the right to legal party status for
individual employees or groups of employees - separate from
the union - in virtually any matter that comes before a Board
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adjudicator, mediator, or arbitrator.  This may have some
appeal to employers, who have generally supported - and in
many cases funded - the involvement of anti-union employees
in labour relations matters before the Board.

However, the government should thoughtfully analyze and
consider how these may be applied legally.  For example, will
individual workers be entitled to status as a party in a grievance
arbitration in order to ensure the arbitrator has an accurate
understanding of the rights and obligations of the employee?

d) The addition of the new proposed Subsection 2(1) b) -
"fosters the employment of workers in a productive and
competitive manner" would introduce a one-sided test
favouring employer interests.

It would be generous to describe this element of the proposal as
lop-sided.

Collective bargaining is the forum for discussing employer
goals of productivity and competitiveness, and employee goals
of economic and social justice and security.  These interests
may overlap, but they also compete.

This proposal would make the interests of the employer
paramount - while not even recognizing the important "bread
and butter" interests of employees in the purpose clause.

The administration of labour law would be fundamentally
biased to favour employer objectives. The effect of this change
would create a test tilting all adjudication in favour of
employer interests.  This could be extremely damaging to
worker interests in matters such as the interpretation of job
security and contracting out provisions in private sector
collective agreements, especially in the interpretation of
contract rights and obligations.
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Further, it is doubtful the Labour Relations Board or arbitrators
possess the necessary expertise to properly analyze the issues
of productivity and competitiveness.

Again, the introduction of this change would open up a lot of
legal terrain to exploration, and lead to greater uncertainty
regarding the law.

e) The purpose proposed in Section 2(1)(c) would no longer be
to "encourage the practise and procedure of collective
bargaining" but to "facilitate the practise and procedure of
collective bargaining."

This represents a significant shift in public policy of perceiving
collective bargaining as something to support or promote, to a
more neutral stance perhaps best described as "making it
possible".

f) The amendment to 2(1) d) would require the "board and
other persons" to encourage "co-operative participation
between employers and trade unions in… promoting
workplace productivity and competitiveness."

Since the LRB is being stripped of its resources, it is difficult
to conceive how it will meet this new obligation in any event.

The ideological assumption underlying the addition of the
concept of competitiveness in two separate sections of the
Section may be that this will steer the practise of labour
relations to a more "business friendly" climate.  That may be
true in the precincts of the Labour Relations Board, but it will
likely contribute to a hostile climate in the workplace.

In our view, none of the proposed changes to Section 2 will do
anything of benefit for labour relations in British Columbia.
Instead, taken as a whole, the revised Section would have a
number of negative effects:

1. The increased weight proposed for the Purpose clause will
increase the complexity of adjudicating disputes at the Board
and in arbitration.
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2. Since the Purpose clause is used to guide the interpretation of
every other provision of the statute, existing jurisprudence
from the Board and arbitrators would become unreliable,
raising the level of uncertainty.

3. The change may have a negative impact on collective
bargaining by increasing the volume of issues that will need to
be resolved at the expiry of existing contracts over the next
several years, as union members seek changes in contract
language to ensure that contract provisions are not vulnerable
to "re-interpretation" by application of the new purposes.

4. The LRB will be required to go well beyond its recognized
area of expertise in examining the issues of productivity and
competitiveness. 

There are a number of risks in proceeding with such a significant
change at a time when stability and certainty should be overarching
objectives of government policy.  These changes, taken as a whole,
would create significant turmoil in labour relations.

4. Review of the Code (Section 3) 

Our view of the necessity of a Section 3 review has been expressed
earlier in this brief.

Our only other comment on the issue of labour relations review
pertains to the idea of a separate process to consider public sector
collective bargaining.

It is an idea that should be rejected.  The fundamental rights and
freedoms of public sector workers cannot be distinguished from
private sector workers.

Government may believe a separate review is justified based on the
need for essential services, or the monopoly position of
government as a service provider.  However, these factors are not
unique to the public sector - they exist in private sector
undertakings such as communications, transportation and energy as
well.
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In fact, the major distinguishing factor is the government's
willingness and ability to impose its will as an employer by
changing the rules at a whim, and legislating away the rights of its
employees.  If anything, this underscores the need to consider any
specific issues of the public sector through the relatively
indpendent process of a Section 3 review.

5. Right to Communicate (Section 8) 

At present, employers are permitted to communicate with
employees in non-coercive terms regarding matters of fact or by
fair comment concerning the business.  Board practise in
administering this section has been very liberal.  The LRB rarely
intervenes unless the employer engages in derogatory attacks on
the union, or utters false or misleading information.  This is
reflected in the fact that the most severe penalty of remedial
certification is used sparingly.  While there are hundreds of unfair
labour practise complaints each year in BC, only one or two of
these ever result in remedial certification.

One proposed change in this area would expand the range of issues
employers would be free to address.  The only limit on employer
expression that would remain would be to prohibit employer
expressions that result in undue influence, intimidation, coercion or
threats.

A second proposal suggests Code amendments to provide for a
pre-vote meeting of employees to hear from the employer and
union in votes for certification, decertification and final offer
votes.  The meeting would be chaired by an LRB officer, and the
union and employer would have to pay a share of the costs of the
Board Officer's attendance if they wished to address the meeting.

Together, these changes would not only permit, but promote
American style political campaigns by employers against unions to
the extent that it would undermine Charter guarantees of
employees' Freedom of Association.

The Discussion Paper author notes that employers consulted in the
development of these proposals suggest the Code unduly restricts
employer freedom of expression, and a concern about the
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vulnerability of the existing Section 8 to a Charter challenge was
raised.

Is there a potential violation of the Charter?  A Board
reconsideration panel canvassed this issue thoroughly in Cardinal
Transportation7 and found no violation.  Yet in the six years since
that decision, and the ten years the current language has been in
place, employers have not brought a challenge to the Supreme
Court.

Is there a shortage of anti-union material available to employees to
inform them about the perceived disadvantage of forming a union?
The commercial media, controlled by employers and reliant on
other employers for advertising revenue, makes the anti-union
perspective broadly available.  Employer organizations and
employer-side law firms sponsor anti-union websites to urge
workers to resist joining a union, and teach them how to decertify.

Is there really a need to shift the balance to favour employers even
more?

For many years, Canadian law has recognized that union
certification campaigns are not the same as public political
elections.  

The LRB's decision in Cardinal amply sets out the reasons why
employer free speech should be constrained.  Union organizing
situations are acknowledged to have important differences from
ordinary political discourse that most people experience in the
community:

a) The workplace is not a free forum for debate.  It is
under the control of the employer, legally and
practically.  Unions are not permitted to access the
workplace, and employers prohibit the circulation of
material favourable to the union.

                                           
7 Cardinal Transportation BC Incorporated, BCLRB No B344/96
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b) Conversely, the employer is completely free to circulate
its views in the workplace, and can compel employees
to attend "captive audience" meetings to hear the
employer's views.  There is rarely an exchange of views
or debate of the employer's views in these
circumstances, since employees are fearful of being
identified as union supporters and becoming the target
of retribution.

c) Employers are free to invite consultants and lawyers to
the workplace and meetings, while union
representatives are banned in most cases.  Therefore,
the union side of the debate cannot be presented in a
timely and articulate way.

d) Employees do not have the benefit of neutral
commentators who can assess the issues and provide
opinions.

e) Employers have an inherent adverse interest in unions
being formed and try to influence employees to make
decisions that are in the employer's interest, rather than
the employee's interest.

f) Unlike public elections, the formation of a union does
not give it any power to govern the workplace.  A union
must hold the majority support of employees while
trying to negotiate a collective agreement, which is
subject to a ratification vote.  Moreover, union
members can decide to leave the union by majority vote
by decertification after a period of ten months.

Employers argue they should have the right to free speech, but the
right to free speech should not be absolute when it interferes with
the employees' freedom of association. 

Bear in mind that this is not unique treatment for employers - the
Code and Board policy limit employee freedom as well.  

In limiting picketing, the Board impairs workers' freedom of
peaceful assembly.
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In deciding the appropriateness of a proposed bargaining unit, the
Board may well deny the employees the right to join the union of
their own choice.  This is primarily done in the interests of
employers, in an effort to streamline the collective bargaining
regime for employers.  Nevertheless, it impairs the employees'
freedom of association.

The proposal for a government moderated debate between the
employer and the worker would do little to foster democratic
debate.  Union supporters would be unlikely to challenge employer
arguments in this forum, for fear of losing their jobs - a probability
confirmed in the McMaster research.  Conversely, anti-union
employees might use this opportunity to ingratiate themselves to
the employer by challenging the union representative.  The same
dynamic would exist in a meeting to discuss decertification.

Further, it is very likely that the right to a meeting would be used
by employers to stall a certification vote.  The practicality of trying
to set up a meeting in advance of a vote where the Board Officer,
union, employer and any significant numbers of employees are
involved would inevitably play into the hands of the employer's
delaying tactics. 

Similarly, this type of meeting would do little to assist in the
circumstances of a final offer vote.  This would only amount to
another opportunity for the employer to try to undermine the union
bargaining agent, and would not be a forum for balanced debate.

Finally, this proposal should be considered in light of the last
round of changes requiring mandatory certification votes and
allowing employers new opportunities to interfere in union
organizing.  All of these changes are intended to make it easier for
employers to thwart employee support for a union.
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6. Duty of Fair Representation Complaints
(Sections 12 & 13) 

This section proposes two options for future handling of these
complaints:

• Authorize the LRB to use alternative dispute resolution
procedures for these cases. 

• Remove the duty altogether and let workers pursue these in the
courts

It also proposes a statutory time limit on complaints of one year or
six months be introduced.

This matter has been an ongoing issue of concern to the union
community, and we do not see our concerns reflected in these
proposals.

While many in labour would welcome improvement in the process
of investigating these complaints, our experience with the LRB's
recent experiments has been disappointing.  While it may be
saving the LRB resources to try to resolve these complaints
through settlement conferences, many unions characterize these
conferences as "buy-off" meetings, with unions under pressure
from Board officials to pay off complainants simply to make them
go away, even if there is no merit to the complaint.

Any new process should ensure it meets the needs of all parties.
Removing this provision and directing dissatisfied complainants to
undertake court actions would not appear to be in anyone's interest.

We support the right of union members to hold their organization
accountable to a reasonable standard of representation.
Nevertheless, the fact that we are forced to devote considerable
time and resources to prepare to defend ourselves against
complaints where only one in twenty is found to have merit is
overly burdensome.

We believe the solution to this incredible drain on resources is to
focus on these complaints at the intake stage.  The LRB should do
more to screen out complaints that are without merit, and reject the
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complaint as authorized by Section 134(4).  Board Officers should
intervene earlier to informally explore whether there is any room
for a settlement, and not force the parties to make preparations for
a full hearing from the very outset.

We do not believe there is a need to impose a specific deadline on
complaints in the statute.  Under present Board policy, the Board
generally allows one year, but can shorten or lengthen this period
in the interest of justice.  We think this is the best approach at this
point.

7. Revocation of Bargaining Rights
(Section 33) 

In Proposals 7 and 8, the discussion paper proposes to revive two
former provisions of the Industrial Relations Act, (the
predecessor to the current Code) that would make it easier for
employers to eliminate their obligation to collective bargaining.

Proposal 7 would return the old rule that if an employer had been
inactive for two years, the certification would be revoked. The re-
introduction of this provision would arm employers with yet
another decertification strategy.

After hearing endless complaints about the former "automatic"
certification procedure from employers, it seems paradoxical to
suggest a return to automatic decertification.

The underlying assumption in this proposal is that an employer
would not shut down a business for two years unless there was
some genuine business reason - other than trying to defeat the right
of employees to collective bargaining.

Nevertheless, the practise of evading collective bargaining
obligations using the two-year rule was common during the time
this was in force in the Industrial Relations Act.  This was
especially true in the construction industry where a small
contractor may have limited capital invested in the employing
corporate entity and is willing to take a hiatus in order to de-
unionize the firm.  
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Since that time, the possibility for abuse has very likely increased,
due to two changing trends in the ownership structures of business.  

Increasingly, businesses have less capital of their own invested in a
firm. This new loophole to escape collective bargaining would
especially prejudice workers in the labour intensive service sector
where there is a relatively small capital investment by an
employer. In some sectors such as trucking, capital investment has
shifted from the trucking companies to the owner operators who
drive for them.
Multi-national, multi-location employers may also find it attractive
to shut down one branch plant for the period in an effort to break a
union, while relying on income from other locations.

A fundamental question is why there is a need for this change?  An
employer is not prevented from going to the Board and applying
for cancellation of the certification.  In 1999, the Board received
30 applications for decertification from employers.  While 4 were
withdrawn, all of the applications that proceeded were granted.  In
2000, 17 applications were made and 4 withdrawn, while all 13
remaining applications were granted.

The only purpose at work here seems to be an interest in making it
easier for employers to break unions.

8. Successorship Rights In Bankruptcies
(Section 35) 

In this proposal, government suggests that successor bargaining
rights and obligations would not apply if a business was sold,
leased or transferred in a bankruptcy proceeding. 

This change would have a very profound impact on the rights of
employees, and their bargaining power.

Presently, successorship law allows the employees a say in the
restructuring of a firm in receivership.  In cases of the sale of a
firm in bankruptcy, potential buyers usually negotiate with the
existing union as part of the process of determining whether to
purchase over the bankrupt firm as a going concern.
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With this change, prospective buyers would no longer have to be
mindful of any employee interests. Bankruptcy would terminate a
successor employers' obligation to engage in collective bargaining
for a new contract, unless employees made it through the many -
and new - barriers to gaining certification.

Since it would be certain the union would be dissolved after the
sale, there would be no reason for negotiation.  And since the new
employer would be free to terminate all of the existing employees
without cause after the decertification, employers could purge
union supporters very easily.

While the LRB would be able to reverse the cancellation of the
certification if it finds the bankruptcy was an attempt to avoid
collective bargaining obligations, this reassurance rings hollow.  A
Board decision would not likely come for a long period after the
event, and could be held up in appeal for a very long time.  During
that period, many of the original employees may be dismissed by
the time a decision was issued confirming a breach.  And what
would be the remedy?  There is little that could be done at this
point.

Business and consumers should both be highly concerned about
any changes that make bankruptcy more attractive, with all of its
negative financial impacts on creditors, and on interest rates. This
change will make it more attractive to siphon off capital to
bankrupt a union firm prior to sale.  Suppliers, consumers and
contractors may well wind up subsidizing a union busting strategy
through their own losses.

9. Essential Service Designation (Section 72) 

This proposal would permit the mediator or Special Investigating
Officer (SIO) to decide all unresolved designations, rather than
referring these issues to adjudication.

In the limited time given for consultation, we have not had a fair
opportunity to adequately consult with our own experts and fully
explore the best option.
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Discussions of this proposal with unions affected by the
designation process again underscore the need for a better process
of policy discussion and review, since there are a range of views
within the labour community that need to be brought forward and
thoughtfully considered.

Some unions that are parties to collective bargaining involving
essential services believe this change is a positive one, in that
employers will be less able to employ delaying tactics using the
formal adjudication process.  Others express concern that
designation issues fundamentally affect the bargaining power of
the parties, and that formal adjudication is necessary given the
importance of the issue.

Most agree the issue is not as simple as it appears on the surface,
and that there are other issues in the conduct of the designation
process that should be considered in conjunction with this
proposal.

10. LRB Review of Arbitration Awards
    (Section 99) 

It is proposed that the appeals under S. 99 be eliminated.  Reviews
of arbitration would then be undertaken in Judicial Review in the
courts.

While this may help the LRB budget, we think it is inconsistent
with the objective of providing an expeditious and accessible
process to resolve labour relations disputes.  

This change would remove lay practitioners from the process and
increase costs to all parties.  It would also make the awarding of
costs against a party a regular occurrence - something that is rare in
labour tribunals. 

The process of appeal would also be much slower - especially in
light of recent cuts to court services in British Columbia.

As in most jurisdictions that have this in place, employers would
use a court based appeal process much more than unions.
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11. Reconsideration of Board Decisions
    (Section 141) 

This proposal would eliminate reconsideration of S. 99 decisions
and S. 12 decisions made by the LRB.

This appears solely aimed at reducing costs, but eliminating
reconsideration of both of these types of applications altogether is
a draconian fix to the problem.

Reconsideration is not an automatic right under the statute.  Parties
must apply for leave and satisfy the Board that either new evidence
has become available, or that the decision under scrutiny is
inconsistent with the principles of the Code or other labour
relations legislation.

The main problem appears to be the large number of Section 12
reconsiderations, which again at this stage are mostly unsuccessful.
We think the solution to this underlying problem is to screen out
many of these at the intake stage and take a firmer approach to
denying leave for reconsideration in these applications.

12. Expedited Arbitration (Sections 104, 105) 

There are a number of proposals under this heading.

a) Completely eliminate Sections 104 and 105 and leave it to the
parties to negotiate their own expedited process.

b) Decisions from expedited arbitration would have no value as
precedents, except in discipline/discharge cases.  These could
not even be used in the interpretation of the same collective
agreement, and would have effect only on the instant
grievance.

c) Parties would be allowed to opt out of the application of S. 104
by agreement in the contract; or conversely, the parties would
be required to opt in.   This would generally favour employers 
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who want to frustrate and delay the arbitration procedure in
order to undermine the value of the union.

We do not believe that any of these options are desirable.

The expeditious resolution of grievance disputes has been a key
principle of labour relations practise for many years.  We believe
that mechanisms that ensure the realization of that principle must
remain in place.

Some employers pursue a deliberate strategy of delaying
arbitration in order to frustrate the grievance procedure in order to
erode confidence in the union.  These changes would open greater
opportunity to engage in that behaviour.

Allowing parties to opt out, or requiring them to opt in would
make access to expedited arbitration dependent on the relative
bargaining strength of the parties.

In regard to the idea of eliminating the value of expedited
arbitration decisions as precedents and limiting their application to
resolving the specific grievance at hand, we fail to see the
reasoning behind this proposal.  In adjudication, decisions from
expedited arbitration are scrutinized closely, since it is recognized
that these decisions may have compromised on quality in the
interest of a timely resolution.  Yet, they may be perfectly suitable
and competent in dealing with the same issue when it arises again.  

13. Deadlines for Certain LRB Processes
         (Sections 5(2), 99, 141)

The proposal here is to transform time limits for several procedures
from calendar days to working days - thus extending them all.

Again, this is either a poorly thought out proposal, or one that is
purposely designed to allow employers to frustrate employee
attempts to organize.

One concern here is that the S. 5(2) time limits for Unfair Labour
Practises hearings involving discharge or discipline during
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organizing drives would be extended.  These frequently involve the
unjust dismissal of union supporters just days before a certification
vote in an effort to intimidate the workforce.  The outcome can be
affected significantly if the issue is not resolved prior to the vote.

We also object strongly to this change, as it would extend the
deadline for certification votes from 10 calendar days to 10
working days, effectively extending the period a vote could be
delayed to 12 days.  This would allow even more opportunities for
employers to mount vigorous anti-union campaigns in the
important time period between the application for certification and
the vote.  By comparison, the Ontario legislation requires a vote
within five working days - a standard this government refused to
adopt when it reintroduced the requirement for certification votes
in last year's legislation.

14. Fees for LRB Services 

This section contemplates charging fees for certain types of
applications, and for mediation services.

Despite the author's assertion that there is general acceptance of
the introduction, we do not support user fees at the Labour
relations Board for both practical and principled reasons.

The LRB process is not a matter of private litigation comparable to
small claims court.  The agency's mandate is to supervise labour
relations in the broader public interest.  Diminishing its central role
by deterring users from bringing matters to the Board does not
serve the public interest.

Nor is the Board a service provider in its regulatory capacity.
Would a fee be charged to unions for the designation of essential
services?  Would newly organized employers be charged for a
certification hearing?  The involuntary nature of the parties'
participation in these proceedings weighs against charging them a
fee.

In regard to the important conflict resolution role of the Board, it
would seem counter-productive to deter parties from using the
Board's services.
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Charging fees would also introduce new issues.  The Board would
come under pressure to allow costs to the parties.  How would the
Board justify refusing to award costs in matters where the
application involved a breach of the Code, such as in cases where
an employee has been discriminated against for union activity?  In
these cases, fairness would dictate that the injured party be made
whole and be compensated for pursuing a proper remedy.  As well, 

responsibility for the costs of mediation could become another
issue on the bargaining table, deterring intervention while the
parties fought over who would pay.

15. Strike Vote Supervision

In this section, the government proposes direct government
supervision of strike votes.

In the past, strike votes have been supervised by government, but
little value was found in the procedure.  At a time of scarce
resources, it is difficult to understand why anyone would think this
was a priority.

We don't know what problem this is intended to fix.  It implies that
there is a problem with unions falsifying vote results, but we are
not aware of cases where this has been found to be the case.  

Indeed, there is little incentive for a union to distort the result,
since its ability to act depends on the commitment of its members.  

Further, there are other mechanisms in place to deter bargaining
agents from initiating a dispute without the support of members of
the bargaining unit.  In this respect, the proponents of this change
seem unfamiliar with the practise of collective bargaining, or the
operation of other features of the Code.

First, a strike vote is usually taken prior to the conclusion of
meaningful bargaining, and many would argue it is the trigger for
meaningful bargaining to take place.  In most cases, the decision to
go on strike is made after more bargaining has taken place.
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If, at that point, an employer has doubts about whether the
employees support their bargaining agent's position prior to the
start of a strike or an employer initiated lock-out, the employer can
apply under Section 78 for a government supervised last offer vote.
Additionally, if the Minister believes the views of a bargaining unit
in a dispute should be tested, the Minister can direct a vote be
conducted.

16. Privatize Mediation Services

Although the writers suggest one option would be complete
privatization, the alternative implicitly supported is a fee for
mediation services.

We do not support the privatization of mediation. We believe the
present mix of private and public mediation services works well.
The assumption here is that parties could generally afford being
charged for the service, and while it may be true in some cases,
there are many exceptions.  Employers in the non-profit sector
might well have problems finding the funds to pay for mediation,
as may many small employers and unions.

Further, as noted in the general discussion of fees under proposal
14, we do not think it is in the public interest to let costs of
mediation services deter parties from seeking assistance in finding
a resolution to a conflict.  That perspective is reflected in ILO
Recommendation R92: "Voluntary Conciliation and Arbitration
Recommendation," which states:

"Voluntary conciliation machinery, appropriate to national
conditions, should be made available to assist in the
prevention and settlement of industrial disputes between
employers and workers…. The procedure should be free of
charge and expeditious; …"

17. Reduce Use of LRB Members 

It is suggested that the use of part-time members on LRB panels be
reduced or eliminated.
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Again, this proposal reflects a lack of understanding of the Board's
present practise.
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The statement that "the vice-chair always resolves disagreements
between members" misrepresents the nature of the process.  In
many cases, there may be little disagreement in the panel.  In other
cases, the employer and labour members agree, while the vice-
chair holds the minority view.  

Further, the need for an expeditious decision is taken into account
in deciding whether to involve members in a panel.  Members are
used only in a narrow range of cases.  For example, in the period
January 1, 2001 to August 31, 2001, LRB statistics indicate
members were involved in just more than 14 percent of the 638
cases assigned.

In terms of cost, the use of members is a negligible cost of the
operation of the Board, at less than 2 percent of the total budget.

This cost is well justified if the benefit to the work of the Board
and the labour relations regime is considered.  

Member input allows the Board to benefit from the practical
experience of senior practitioners in the labour relations field, and
provides a viable connection to the reality of day-to-day labour
relations for full time adjudicators who are somewhat removed
from the developments and challenges of the community.

Member input also helps to inform policy discussions and
decisions, ensuring the Board can develop a balance in responding
to new questions put before it.

One further aspect of the involvement of members at the Board
also warrants consideration.  The Board offers one of the only
remaining forums for employer and worker representatives to
discuss labour relations in a collegial rather than adversarial
setting, in this polarized environment.  Eliminating members
would have the collateral effect of eliminating this forum.

18. Partial Decertification 

In this section, it is proposed to "resolve any ambiguity" by
amending the Code so that a decertification vote will be held in
any application for partial decertification as long as the remaining
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employees would form an appropriate bargaining unit, and no
other factors would be considered.
This would go well beyond resolving ambiguity - it would
eliminate consideration of the following factors currently being
used by the LRB to consider these applications:

• the impact of granting the application on:

(1) the employees remaining in the bargaining unit (i.e.,
opportunities for promotion, training, or career
advancement, collective agreement seniority and other
rights, and the ability to transfer to different work areas or
locations); and

(2) the collective bargaining relationship as a whole (i.e.,
whether there is a destabilizing effect other than an
expected decrease in union bargaining power)

• whether the application is tainted by improper interference
from the employer or another entity

• the timing or context of the application in regard to
bargaining and disputes, and whether the unit is newly
organized

• whether it is a practical impossibility to decertify the entire
unit, for "geographic or other reasons"

• whether it is a disguised raid application

We would note that the current approach was decided after a very
intense examination, and a comprehensive legal and policy
analysis of the issue by the Labour Relations Board in the White
Spot case

It is clear that the motivation for this proposal is solely based on
the objective of de-unionizing the Province's labour force, and has
no grounding in sound labour relations policy.

If this proposal was adopted, it would have a very destabilizing
effect on collective bargaining, and make a mockery of the concept
of democratic decision making.  Dissident groups of workers could 
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threaten partial decertification at any point in collective bargaining
if they disagreed with the majority view.  Unions would lose the
flexibility to make decisions in the broad interests of their
members, and their ability to make compromises with employers
would be reduced.
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